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C. Name must be distinguishable

D. Unfair competition & unfair trade practices
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5.10

5.1

5.12

5.13

Location

One director; one vote

Director proxies

Attendance by attorneys

Juorum

Generally

Changing the quorum requirement
Effect of vacancies

Variable range boards

Effect of conflicts of interest
Minutes of Meetings

Removal and Resignation

Removal, generally

Removal when cumulative or class
voting used

Directors removing directors
Removal by court order

Failure to qualify

Resignation
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uties

Power reserved to the shareholders

Example — dividends

Example — technical amendments to

articles of incorporation

Example — amending bylaws

Example — dissolution

Power to delegate duties

Compensatlon

Ultra Vires Acts

A. Statutory limitations on the power of the
board

B. Acts contrary to provisions in articles or
bylaws

C. Ultra vires — history

D. Ultra vires — today

Delegation of Duties — Agents & Committees

A. Delegation to agents

B. Delegation to board committees

Standard of Care

Standard at common law

Current statutory standard

Business judgement rule

Director liability may be limited

Liability for breach of standard of care

usiness Judgment Rule

Generally

Example — Chicago Cubs

Two exceptions to business judgement rule

Uninformed decision — gross negligence

exception

Bad faith — corrupt purpose exception

ALI’s codification of the business

judgment rule

Business judgement rule — examples

Example — dividends

Example — consideration for stock
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Example — derivative lawsuits

Example — employment issues in close

corporation

Example — takeovers

Burden of proof
rectors as Fiduciaries

The rule today

History

Termination of the fiduciary duty
Fiduciary Duty to Individual Shareholders
Conflicts of Interest
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A. Transactions between a director and the
corporation are governed by director's
fiduciary duty

B. Early case law

C. Fairness became most important factor

D. Current statute

E. Exception - loans to directors

Directors As Creditors

A. General rule - directors can become
corporate creditors

B. Exception — transactions at or near
insolvency

Usurping Corporate Opportunities

A Transaction must be open

B. Corporation must knowingly reject
opportunity

C. Other tests

D. Forced sales

E. Non-Competition Agreements

F. Preparations to compete

G. Statute of limitations

CHAPTER SIX — OFFICERS & AGENTS

Generally

A. Officers & agents distinguished — historical
view

B. Today, there is less distinction between
officers and other agents

C. Principles of agency apply to officer

D. Miscellaneous

Appointment

Term and Vacancies

A Term

B. Removal

C. Resignation

Duties

Authority, Generally

Express Authority

Implied, Inherent & Apparent Authority

A. Implied/inherent authority

B. Implied/inherent authority of a general

manager and other agents
C. Apparent authority
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6.08

6.09

7.01

Ratification

Express ratification

Implied ratification

Ratification by acquiescence
Ratification by the shareholders
Relation back

bsence of Authority

Generally

Example — no inherent authority to
execute notes

C. Discretionary authority
Standard of Care

Officers as Fiduciaries
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Compensation

A. Early view

B. Modern view

C. Compensation if officer breaches fiduciary
duty

CHAPTER SEVEN - SHAREHOLDERS

Generally

A. Shareholders are distinct from corporation

B. Directors — not shareholders — manage
corporation

C. Shareholders are not agents of corporation

D. Shareholders' role may be expanded under
ORS 60.265

7.02

Subscriptions & Other Contracts

to Purchase Shares

Definitions

Subscriptions are contracts
Subscriber's rights and liabilities once
subscription accepted

Qualifications to acquire shares

. Miscellaneous

Limited Liability

Meetings
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A. Annual meetings

B. Special meetings

C. Court-ordered meetings
D. Action without a meeting
E. Bylaws should contain rules for meetings
F. Notice

G. Telephone meetings

H. Record date

l. Shareholder list

J. Voting

K. Quorum

L. Conduct of meeting

M. Inspectors of elections
N. Minutes

Proxies

Dividends & Other Distributions
Preemptive Rights

A. Generally

B. How long open?
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7.08

7.10

7.1

712

7.13

Old rule — voting trusts were disfavored
Current law — permitted

A Shareholder's Duty to the Corporation

Duty of Controlling Shareholders

A. Oregon cases

B. Other states

C. Exceptions

Duty of Shareholders in a Close Corporation
Close corporation defined

Close corporations are like partnerships
In a close corporation, all shareholders
may owe a fiduciary duty

Majority shareholders in a close
corporation owe a fiduciary duty
Business judgment rule

Pecuniary interest

Attorney liability

uty of Non-controlling Shareholders

General rule — no fiduciary duty
Exception — a 50% shareholder
Exception — minority shareholder with
veto power

ower of Court to Protect Minority Shareholders
Statutory authority to dissolve corporation
Courts are reluctant to intervene

Courts retain equitable powers
Miscellaneous

C. Securities laws are applicable
D. Exceptions to preemptive rights
E. Court protection

F. Additional sources

Voting Trusts

A. Defined

B.

C.
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CHAPTER EIGHT - SHAREHOLDER SUITS

8.01
8.02

8.03

8.04

Shareholder Actions Against Corporation,

Generally

Individual Claims

A. General rule — shareholders may not sue
individually to enforce rights of corporation
or of all shareholders, as a group

Claims when third party owes direct duty to
both corporation and shareholder
Individual claims for declared dividends
Inspection of corporate records

Action seeking judicial dissolution

Action to compel stock transfer

peC|aI Case — Closely Held Corporations
Oregon

Other states

Actions Arising Out of Oppression & Deadlock
A. lllegal, oppressive or fraudulent conduct
B. Deadlock

C. Court's power to dissolve is discretionary
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Individual contract claims against corporation
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8.05

8.06

D. New statutory provisions for close
corporations

E. Court's equitable power to regulate
corporate affairs

Derivative Lawsuits

Generally

Equitable action; extraordinary remedy

Who may bring suit: contemporaneous

ownership of shares

Who may bring suit: representative plaintiff

Demand requirement

Recovery belongs to corporation — not

plaintiff-shareholder

Settlement

Attorney fees

Oregon does not require plaintiff to post

security

. Equitable defenses

issenters' Rights

Steps required by statute

Fair value

Legal action; burden of proof

Attorney fees

Appraisal actions - exclusive remedy?
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CHAPTER NINE - OFFICER & DIRECTOR LIABILITY TO

9.01

9.05

9.06

THIRD PARTIES

Generally

A. Shareholders
B. Officers

C. Directors

Acts Before Incorporation

Defective Corporations

Contract Liability

A. Directors usually not liable on
corporate contracts

B Agent for undisclosed principal is
personally liable

C Agent for partially-disclosed principal is

personally liable

D Corporation also liable

E. Agent are liable for unauthorized acts

F. Agents are liable for acts on behalf of a

disclosed — but nonexistent — principal

G Agents are liable if they personally

guarantee contract

Tort Liability

A. Agents are liable for their own tortious acts

B. Officers & directors not liable for tortious

acts of others

C. Specific torts

D. Civil & criminal actions brought by the state

E. Punitive damages

Interference with Contract & Civil Conspiracy

A.

B.

Interference with contract
Civil conspiracy
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9.07 Improper Distributions

9.08 Liability of Officers & Directors to Creditors
9.09 False Prospectuses & Annual Reports
9.10 Statutory Liability

CHAPTER TEN - SHAREHOLDER LIABILITY TO THIRD PARTIES
10.01 Generally

A. Successor corporation and agency
distinguished
B. Miscellaneous

10.02 Piercing the Corporate Veil
Extraordinary remedy
Question of fact

Which state law applies?
Early cases

The Amfac test

Similar tests

Reverse piercing

10.03 Control

Who has actual control?
Early development
Control is not enough
Who has actual control?
10.04 Improper Conduct

10.05 Inadequate Capitalization
Generally

B Other states

C Funds considered as part of capitalization
D When measured

E. How much is enough?

F. Miscellaneous
Mi

A.

B.
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10.06 Milking
Generally
Related grounds for imposing liability
10.07 Commingling & Confusion
10.08 Violations of Statute
A. Generally
B. Licensing cases
10.09 Corporate Formalities
10.10 Proximate Cause
A. Generally
B. Recovery may be limited to sum milked
10.11 Unpald Subscriptions
Generally
Failure to issue shares
Consideration permitted
Calls and assessments
Actions by the corporation
Actions by creditors
strlbutlons Upon Dissolution
Generally
Procedures for cutting off corporate debts
after dissolution

10.12
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CHAPTER ELEVEN — CORPORATION'S LIABILITY TO

11.01
11.02

11.03

11.04
11.05

11.06
11.07

THIRD PARTIES
Liability of Corporation for Acts of Promoter
Contract Liability

A. A corporation may enter into contracts

B. Ultra vires contracts

Tort Liability, Generally

A Master/servant & principal/agent
distinguished

B. Corporate liability for act of employee
C. Corporate liability for act of
non-employee agent

D. Act of promoters
E. Punitive damages
Intentional Acts of Agents
iability after the Acquisition of Assets
A. General rule — purchasing corporation not
liable for selling corporation's debts
Five exceptions
C. Express agreement exception
D. De facto merger exception
E. Continuation exception
F. Fraud exception

Product line exception
H Rights of a creditor where exception applies
l. Related issues — fraudulent conveyance &
piercing the corporate veil
Liability after Mergers
Criminal Responsibility
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CHAPTER TWELVE - MERGER, SALE OF ALL ASSETS &

12.01
12.02

12.03
12.04

12.05

12.06

DISSOLUTION
Sale of Assets
Merger & Share Exchange

A. Procedures

B. Exception — merger of subsidiary into parent
C. Effect of merger

D. Consolidations

Dissolution, Generally

Voluntary Dissolution

A. Procedures

. Effect of dissolution on conducting business

. Creditors have first claim to assets upon
dissolution

. Cutting off known & unknown claims
against a corporation

. Distributions to shareholders

dministrative Dissolution

. Grounds for administrative dissolution

. Reinstatement

Judicial Dissolution

A. Shareholder initiated dissolutions

B. Court's power to dissolve is discretionary

C. Court's equitable power to regulate

corporate affairs

B
C
D
E
A
A
B
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12.07 Insolvent Corporations; Rights of
Creditors; Trust Fund Theory
Duty of directors

Rights of creditors

Trust fund theory

Oregon has never fully accepted
trust fund theory
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Oregon Business Corporation Act Sections Cited
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