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Section 4.01 Registered Agents

Each corporation is required to continuously maintain a registered

agent and a registered office within the state of Oregon. ORS 60.111(1).

A registered agent may be an individual who resides in Oregon, an

Oregon corporation, or a foreign corporation authorized to do business in

Oregon. ORS 60.111(2).
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A registered agent is deemed to have authority to receive any

process, notice or demand required or permitted by law to be served upon

the corporation. ORS 60.121(1).

A registered agent is not a corporation's exclusive agent for all such

purposes.  For instance, in a lawsuit filed against a corporation, both

ORCP 7(D)(3)(b)(i) and Federal Rule of Civil Procedure 4(h)(1)(in

somewhat different language) permit service of process to be served on

any one of several persons, including its registered agent, an officer, and

the corporation's managing agent.

ORS 60.121(2) and (3)contain detailed rules concerning service on

the Secretary of State as an alternative to service on a corporation.  These

rules also apply in situations where a corporation is dissolved, or where a

corporation has failed to maintain a registered agent as required by law.

In situations where service is necessary for lawsuits filed in the Oregon

courts, special rules are set forth in ORCP 7(D)(3)(b)(ii).

Section 4.02 Dividends & Other Distributions

A. Definition.

ORS 60.001(7) defines the term "distribution" to mean:

a direct or indirect transfer of money or other property, except of a
corporation's own shares, or incurrence of indebtedness by a
corporation to or for the benefit of its shareholders in respect of any of
its shares. A distribution may be in the form of a declaration or payment
of a dividend, a purchase, redemption or other acquisition of shares, a
distribution of indebtedness, or otherwise.

Thus, a distribution includes, but is not limited to, payments

commonly referred to as "dividends."  In other words, a dividend is a

subset of the broader concept of distributions.  All dividends are

distributions; not all distributions are dividends.  For example, funds

transferred to shareholders upon the winding up and liquidation of a

corporation constitute a “distribution” but most people would not consider

these funds to be a “dividend.” 

Both distributions and dividends may involve transfers of cash or

of other property. ORS 60.001(6); Grants Pass Hardware Co. v. Calvert,

71 Or 103, 142 P 569 (1914).

Corporate "profits" and "dividends" are not synonymous. Brown v.

Luce Mfg. Co., 231 Mo App 259, 96 SW 2d 1098 (1936); Boothe v.

Summit Coal Mining Co., 55 Wash 167, 104 P 207 (1909)(Rudkin

concurring).  "It is fundamental that corporate earnings, though amounting

to corporate assets, are not the equivalent of dividends until declared such
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by the directors of the corporation." In re Clark's Trust, 29 Misc 2d 253,

217 NYS2d 396, 399 (1961).

B. Power to declare.

A corporation has broad power to distribute its assets to its

shareholders. Spokane Concrete Products, Inc. v. U.S. Bank of

Washington, 126 Wash 2d 269, 892 P2d 98 (1995). 

Only the board of directors is empowered to authorize the

corporation to make distributions to its shareholders. ORS 60.181.  The

shareholders have no right to vote to make distributions to themselves.

Stipe v. First National Bank of Portland, 208 Or 251, 301 P2d 175 (1956);

Baillie v. Columbia Gold Mining Co., 86 Or 1, 166 P 965, 167 P 1167

(1917); Matter of Goerler, 227 AD2d 479, 642 NYS2d 923 (1996);

Southern Pacific Co. v. Lowe, 247 US 330, 338 (1918).

Case law is split on the legal effect of a unanimous decision of the

shareholders to authorize the issuance of a dividend.  Some cases

indicate that such an action is ineffective.  One case goes so far as to

state that even a "sole stockholder is not entitled to demand the profits of

the corporation until they have been set aside and ordered by the directors

to be paid." Central of Georgia Ry. Co. v. Central Trust Co. of New York,

135 Ga 472, 491, 69 SE 708, 717 (1910). See also: Cole Real Estate

Corp. v. Peoples Bank & Trust Co., 160 Ind App 88, 310 NE2d 275

(1974).

The sole power to declare and pay dividends rests with the board of
directors of a corporation. . . . To permit the recovery of an undeclared
dividend in an action at law would be the equivalent of allowing the court
or jury before whom the case is tried to declare the dividend. "This, of
course, is not the law; and, if each stockholder m ight call in a jury at his
pleasure to determ ine whether a dividend should be declared,
corporations would be short-lived affairs and of but little value." Rubens
v. Marion-Washington Realty Corp., 116 Ind App 55, 59 NE2d 907, 911
(1945)(quoting from Knight v. Alamo Mfg. Co., 190 Mich 223, 157 NW
24 (1916)).

On the other hand, one early case indicates that where all of the

shareholders are at the same time all of the directors, the shareholders

may authorize acts normally required to be authorized by the board.

Steeple v. Max Kuner Co., 121 Wash 47, 208 P 44 (1922).  Dicta in

another Washington case states that a distribution need not be authorized

by the directors when the shareholders unanimously consent. Zimmerman

v. Kyte, 53 Wash App 11, 765 P2d 905 (1988).
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The leading case on the right of shareholders to force the board of

directors to declare dividends is Dodge v. Ford Motor Co., 204 Mich 459,

170 NW 668 (1919).

NOTE:  ORS 60.265 provides that certain written agreements by

and among the shareholders may govern "the exercise or division

of voting powers by or between the shareholders and directors."

Arguably, a written agreement which complies with this statute may

alter the usual procedures for declaring distributions.  This section

has not yet been interpreted by the Oregon appellate courts.  A

discussion of ORS 60.265 is contained in Section 4.07 of this book.

In declaring a distribution, there are no magic words.  A distribution

may be declared using any words that express the clear intent of the

board to declare a distribution – the use of the specific words “distribution”

or “dividend” is not required. Brown v. Luce Mfg. Co., 231 Mo App 259, 96

SW 2d 1098, 1100 (1936).

See: Moll, Shareholder Oppression & Dividend Policy in Close

Corporations, 60 WASH & LEE L REV 841 (2003).

C. Right of shareholders to force declaration of a

distribution.

Although directors generally have the sole power to declare a

distribution, under extraordinary circumstances, shareholders may bring

a successful action in equity to compel the declaration of a distribution.

Naito v. Naito, 178 Or App 1, 35 P3d 1068 (2001); Kelly v. Galloway, 156

Or 301, 66 P2d 272, 68 P2d 474 (1937); Baillie v. Columbia Gold Mining

Co., 86 Or 1, 166 P 965, 167 P 1167 (1917); US v. Byrum, 408 US 125,

142 (1972) (applying Ohio law); Steele v. Locke Cotton Mills Co., 231 NC

636, 58 SE2d 620 (1950).

As a general rule the officials of a corporation are the sole judges as to
the propriety of declaring dividends and the courts will not interfere with
the proper exercise of that discretion. Yet when the right to a dividend is
clear and there are funds from which it can properly be made, a court of
equity will interfere to compel a company to declare it. Directors are not
allowed to use their power illegally, wantonly, or oppressively. W. Q.
O'Neall Co. v. O'Neall, 108 Ind App 116, 25 NE2d 656, 659 (1940).

Even though shareholders have the right to bring such an action,

courts are reluctant to substitute the courts' judgment for the business

judgment of the board of directors regarding distributions.

It is settled law in Delaware, and elsewhere, that the declaration of a
dividend rests in the discretion of a corporation's board of directors in the
exercise of its business judgment. Mann-Paller Foundation, Inc. v.
Econometric Research, Inc., 644 F Supp 92, 96 (1986).
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The Delaware Supreme Court itself has said:
It is settled law in this State that the declaration and payment of a

dividend rests in the discretion of the corporation’s board of directors in

the exercise of its business judgment; that, before the courts will

interfere with the judgment of the board of directors in such matter, fraud

or gross abuse of discretion must be shown. Gabelli & Co. v. Liggett

Group Inc., 479 A2d 276, 280 (Del Supr 1984).

"The question of whether a dividend shall be declared is ordinarily

one of internal management with which the courts will not interfere."

Ostlind v. Ostlind Valve, Inc., 178 Or 161, 186, 165 P2d 779, 787 (1946).

See, also: Baillie v. Columbia Gold Mining Co., 86 Or 1, 166 P 965, 167

P 1167 (1917).  As the Oregon Supreme Court stated in a later case:

W e have recognized that those in control of corporate affairs have
fiduciary duties of good faith and fair dealing toward the minority
shareholders. Insofar as dividend policy is concerned, however, that
duty is discharged if the decision is made in good faith and reflects
legitimate business purpose rather than the private interests of those in
control. (citations omitted) Zidell v. Zidell, Inc., 277 Or 413, 418, 560 P2d
1086, 1089 (1977).

Courts have held that there are a great number of reasons for

retaining profits, any one of which will likely defeat a shareholder action to

compel the declaration of a distribution.

Even where there are corporate earnings, the legal power to declare
dividends is vested solely in the corporate board. In making decisions
with respect to dividends, the board must consider a number of factors.
It must balance the expectation of stockholders to reasonable dividends
when earned against corporate needs for retention of earnings. The first
responsibility of the board is to safeguard corporate financial viability for
the long term. This means, among other things, the retention of sufficient
earnings to assure adequate working capital as well as resources for
retirement of debt, for replacement and modernization of plant and
equipment, and for growth and expansion. The nature of a corporation's
business, as well as the policies and long range plans of management,
are also relevant to dividend payment decisions. Directors of a closely
hold, small corporation must bear in mind the relatively limited access
of such an enterprise to capital markets. This may require a more
conservative policy with respect to dividends than would be expected of
an established corporation with securities listed on national exchanges.
(footnote omitted)  U.S. v. Byrum , 408 US 125, 140 (1972) (applying
Ohio law).

The bottom line is: courts usually defer to the business judgment of

the board of directors on whether or not a corporation should issue a

dividend.  Courts intervene and order a dividend only in extraordinary

situations, such as when the directors have acted fraudulently, arbitrarily

or with some improper motive.
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D. Shareholder rights after dividend declared.

Once a dividend has been properly authorized by the board, each

shareholder has a legal right to receive the dividend and each shareholder

may sue individually to enforce that right. ORS 60.181(6).

W hen the dividend was declared, the defendant became indebted to
each shareholder for his share, and each was in the same position as
any other creditor of the corporation and had a right to enforce or assign
his demand in like manner. Steel v. Island Milling Co., 47 Or 293, 297,
83 P 783, 785 (1906).

See, also: In re Wilson's Estate, 85 Or 604, 167 P 580 (1917); Cole

Real Estate Corp. v. Peoples Bank and Trust Co., 160 Ind App 88, 310

NE2d 275 (1974); McJannet v. Strehlow Supply Co., 25 Wash 2d 468, 171

P2d 684 (1946).

On the other hand, a shareholder has no right to receive a dividend

that has been improperly declared – such as when the corporation is

insolvent – and a suit to force payment of an illegal dividend will likely be

unsuccessful. In re WorldCom, Inc., 323 BR 844 (SD NY 2005).

Once the board of directors declares a dividend, it may not change

its mind and rescind the distribution.

W hen the dividend was declared, the defendant became indebted to
each shareholder for his share, and each was in the same position as
any other creditor of the corporation and had a right to enforce or assign
his demand in like manner. [A] dividend properly declared by the
directors of a corporation cannot subsequently be revoked; and that
persons who are shareholders at the time the dividend is declared have
a legal claim against the company for the payment of the amount of the
dividend; and that, after profits have been set apart and appropriated to
the payment of the dividends, they belong to the shareholders, and
cannot be recalled, even though the company should suffer losses and
become insolvent before the dividend is actually paid. Albany Fertilizer
& Farm Improvement Co. v. Arnold, 103 Ga 145,  29 SE 695, 696
(1897).

In one case, a court held that a board resolution for a periodic

dividend was worded such that the board specifically reserved the right to

amend the resolution and suspend future dividends.  Therefore, these

future dividends did not automatically become debts of the corporation

until the dividend was actually paid or the corporation took some other

affirmative step regarding the specific dividend payment. U.S. v.

Southwestern Portland Cement Co., 97 F2d 413 (9  Cir 1938).  Anotherth

decision indicates the board may rescind a dividend if (i) the declaration

is not made known to the shareholders, and (ii)  the shareholders have not

relied on the declaration. Carney v. Crocker, 94 F2d 914 (1  Cir 1938).st
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One Washington case holds the shareholders may unanimously

agree to permit the corporation to revoke the dividend. McJannet v.

Strehlow Supply Co., 25 Wash 2d 468, 171 P2d 684 (1946).

Once a distribution has been declared, it belongs to the person

owning the stock at the time of the declaration. First Nat. Bank & Trust Co.

v. Glenn, 36 F Supp 552 (D Ky 1941).  The right to that distribution does

not automatically transfer with the transfer of the shares.  Absent a

contrary agreement, the right to the distribution remains with the person

who owned the shares on the dividend declaration date.  This It does not

automatically transfer to the new owner along with the shares. In re

Wallace's Estate, 131 Or 597, 282 P 760 (1930); McIlvaine v. AmSouth

Bank, NA, 581 So2d 454 (Ala 1991); 60 ALR 703.  But see: Drexel

Burnham Lambert, Inc. v. Chapman, 174 Ga App 336, 329 SE2d 595

(1985)(owner of shares on distribution date, not record date, entitled to a

stock dividend).  However, if the price paid for the shares includes the

dividend, the dividend will pass with the shares. McJannet v. Strehlow

Supply Co., 25 Wash 2d 468, 171 P2d 684 (1946).

E. Dividends on preferred shares.

Traditionally, there have been two kinds of corporate stock –

common and preferred. Weaver v. Bowers, 173 Ohio St 1, 179 NE2d 50

(1962).  

Neither the Model Act nor the Oregon Act make any distinction

between common and preferred stock.  Instead, ORS 60.131(3)(d)

provides that the articles of incorporation may authorize one or more

classes of shares which have "preference over any other class of shares

with respect to distribution, including dividends and distributions upon the

dissolution of the corporation."  Shares with such preferences are

frequently referred to as "preferred shares."

The designation of shares as "preferred" has no special legal

meaning, but rather, has the meaning defined for it in the corporation's

articles. Waggoner v. Laster, 588 A2d 1127 (Del Supr 1990); Gaskill v.

Gladys Bell Oil Co., 146 A 337 (Del Ch 1929).

A preferred share’s right to a dividend may be "cumulative,

noncumulative or partially cumulative." ORS 60.131(3)©). 

A "cumulative" dividend means that the preferred shares’ dividends

for that year and all preceding years must be paid before any dividends

can be paid to inferior classes for that year. Arizona Power Co.v. Stuart,

212 F2d 535, 539 (9th Cir 1954). 
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In order to determine the rights of owners of preferred shares, it is

necessary to look at the articles and to other contract rights of the

shareholders. Waggoner v. Laster, 588 A2d 1127 (Del Supr 1990); Collins

v. Portland Electric Power Co., 7 F2d 221 (D Or 1925), affirmed, 12 F2d

671 (9th Cir 1926).

The owner of preferred shares has the status of a shareholder – not

the status of a creditor – and an agreement to give preferred shareholders

a higher claim to corporate assets than is possessed by general creditors

is against public policy and unenforceable. Hewitt v. Linnhaven Orchard

Co., 90 Or 1, 174 P 616 (1918); O'Neal v. Automotive Piston & Parts Co.,

188 Ga 380, 4 SE2d 40 (1939).  As such, dividends are not due the

preferred shareholders until declared by the board of directors in their

honest discretion. Treves v. Menzies, 37 Del Ch 330, 142 A2d 520 (1958);

W. Q. O'Neall Co. v. O'Neall, 108 Ind App 116, 25 NE2d 656 (1940).

Although some courts are more inclined to intervene to protect the

rights of preferred shareholders to dividends, W. Q. O'Neall Co. v. O'Neall,

188 Ga 380, 4 SE2d 40 (1939) – other courts are not so inclined. Welch

v. Atlantic Gulf & West Indies S.S. Lines, 101 F Supp 257 (ED NY 1951).

NOTE:  If one class of stock is given a preference over another

class of stock, the articles should specify the nature of the

preference (e.g., "$1.00 per share per calendar year before any

distributions may be paid on the common shares") and state

whether the preference is cumulative or non-cumulative (i.e.,

whether the right to the distribution carries over to subsequent

years and is aggregated with the preference for such years). See:

Collins v. Portland Electric Power Co., 7 F2d 221 (D Or 1925),

affirmed, 12 F2d 671 (9th Cir 1926); Allied Magnet Wire Corp. v.

Tuttle, 199 Ind 166, 154 NE 480, 156 NE 558 (1926).  The articles

should also state whether the preferred shares have the right to

additional distributions after receiving the preference distribution

(i.e., whether a preferred share is entitled to any additional sum

after it has receives its preferred sum for that year and once a

distribution is declared for the common shares for that year).  

The articles should also specify the relative rights of the

shares upon liquidation. ORS 60.131(3)(d) & 60.134. See: Haworth

v. Hubbard, 220 Ind 611, 44 NE2d 967 (1942).  Keep in mind that

the Act's use of the term "distribution" encompasses dividends – as
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well as the purchase or redemption of shares and many other types

of transfer from the corporation to shareholders. ORS 60.001(6).

F. When can board declare a distribution: early tests.

In the early evolution of corporate law, the shareholders' original

capital contributions (i.e., the total amount that all shareholders paid the

corporation for their stock) were considered sacred and untouchable.

These original contributions could only be redistributed to the shareholders

upon liquidation and after payment of all creditors.  Some courts went so

far as to describe these original capital contributions as a "trust fund" for

the creditors. McDonald v. Williams, 174 US 397 (1899); Lantz v. Moeller,

76 Wash 429, 136 P 687 (1913).

The "stated capital" of a corporation was the aggregate of all issued

shares multiplied by the par value of those shares.  The "capital surplus"

was the aggregate of all the sums originally paid for all issued shares, less

the stated capital.  Originally, it was the "stated capital" which was

considered the trust fund and out of which dividends could not be paid.

Restrictions were usually imposed on the payment of dividends out of

capital surplus as well.

The corporation’s net worth in excess of the capital contributions

exchanged for its stock (i.e., its stated capital plus its capital surplus) was

referred to by a number of terms including: "earned surplus," "unreserved

and unrestricted earned surplus," "profits," "capital surplus," or "net

earnings."  Until modern times, most corporations could only pay dividends

out of this earned surplus. Collins v. Portland Electric Power Co., 7 F2d

221 (D Or 1925), affirmed, 12 F2d 671 (9th Cir 1926); Basye, Recent

Amendments to Certain Financial Provisions of the Oregon Business

Corporation Act, 472 OR L REV 320, 325 (1968).

Over time, this strict limitation on the payment of distributions

weakened.  One by one, states adopted statutes which permitted some

portion of the shareholders' original capital contributions to be redistributed

to them – even though the corporation continued to be a going concern

(but so long as the corporation remained solvent).

G. Solvency test.

Most recently, some states have adopted a "solvency" test, under

which, distributions may be declared as long as payment does not render

the corporation unable to pay its bills as they come due and as long as

payment does not reduce total assets below total liabilities.
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The "solvency" test is the least restrictive test permitted.  A

distribution which violates the solvency test would likely constitute a

fraudulent conveyance.  Since the directors of an insolvent corporation

owe a duty to corporate creditors to prevent the dissipation of corporate

assets, a distribution which violates the solvency test would also likely

constitute a breach of the directors' common law duty to creditors. See:

Sections 9.08 and 12.07.

H. Oregon has adopted the solvency test.

Oregon has adopted the solvency test for distributions. ORS

60.181.  With limited exceptions, distributions may now be made out of all

of the original capital contributions of the shareholders.

Pursuant to ORS 60.181(3) – which is based upon Revised Model

Act § 6.40 – a distribution may be made only if the corporation is solvent,

after giving effect to the distribution:

(a) The corporation would be able to pay its debts as they become
due in the usual course of business; or

(b) The corporation's total assets would be at least equal the sum
of its total liabilities plus, unless the articles of incorporation
permit otherwise, the amount that would be needed if the
corporation were to be dissolved at the time of the distribution,
to satisfy the preferential rights upon dissolution of the
shareholders whose preferential rights are superior to those
receiving the distribution.

A distribution made while a corporation is insolvent is illegal.  If a

corporation enters into a contract to repurchase some of its shares during

a period of insolvency, the contract is illegal and unenforceable against the

corporation. Field v. Haupert, 58 Or App 117, 647 P2d 952 (1982).

In determining solvency, the market value of corporate assets (not

necessarily their book value) – including intangible assets – should be

taken into account. Hansen v. Singmaster Insurance Agency, Inc., 80 Or

App 329, 722 P2d 1254, opinion adhered to, 82 Or App 219, 728 P2d 69

(1986), rehearing denied, 302 Or 594, 732 P2d 915 (1987).

In the context of a leveraged buyout, the going concern value –

rather than the book value – of corporate assets may be the appropriate

value for determining solvency. Spokane Concrete Products, Inc. v. U. S.

Bank of Washington, 126 Wash 2d 269, 892 P2d 98 (1995); Moody v.

Security Pac. Business Credit, Inc., 971 F2d 1056 (3d Cir 1992).

I. Delayed distributions.

Not all distributions occur immediately.  Under prior law, a

corporation not only had to be solvent on the date the distribution

obligation was incurred, it was required to remain solvent throughout the
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period during which payments occurred. In the Matter of Poole, McGonigle

& Dick, Inc., 796 F2d 318 (9th Cir 1986).  This test posed particular

difficulties in a partial liquidation through which a former shareholder was

to receive payments over several years.

With respect to stock repurchase contracts which call for one or

more payments at a later date, ORS 60.181(5) now provides that the

effect of the distribution is measured as follows:

(a) In the case of distribution by purchase, redemption or other
acquisition of the corporation's shares, as of the earlier of the
date the money or other property is transferred or debt incurred
by the corporation or the date the shareholder ceases to be a
shareholder with respect to the acquired shares;

(b) In the case of any other distribution of indebtedness, as of the
date the indebtedness is distributed; and

(c) In all other cases, as of the date a distribution is authorized if
the payment occurs within 120 days after the date of
authorization or the date the payment is made if it occurs more
than 120 days after the date of authorization.

As long as a corporation complies with the above provisions, its

indebtedness to a former shareholder is at parity with its indebtedness to

its general unsecured creditors, absent an agreement to the contrary.

ORS 60.181(6).  However, the U.S. Bankruptcy Code provisions regarding

insider preferences may supersede this provision. 11 USC § 547.

Distributions are discussed in Peterson & Hawker, Does Corporate

Law Matter? Legal Capital Restrictions on Stock Distributions, 31 AKRON

L REV 17 (1997); Art, Corporate Shares and Distributions in a System

Beyond Par Value: Financial Provisions of Oregon's New Corporation Act,

24 WILL L REV 203 (1988); McGough, Statutory Limits on a Corporation's

Right to Make Distributions to Shareholders: The Law of Distribution in the

1984 Revised Model Business Corporation Act, 21 AKRON L REV 27

(1987).

J. Liability for illegal distributions.

Directors who negligently approve an illegal distribution and

shareholders who knowingly accept an illegal distribution are liable to the

corporation.

ORS 60.367(1) provides that directors may be liable to the

corporation for unlawful distribution, unless the directors comply with the

standards of conduct described in ORS 60.357.  This topic is discussed

in more detail in Section 9.07 of this book.

A shareholder may be liable to the corporation for an unlawful

distribution to the extent "the shareholder accepted knowing the
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distribution was made in violation of this chapter or the articles of

incorporation.” ORS 60.367(2)(b). 

ORS 60.367 creates a cause of action in the corporation for illegal

distributions, but not a cause of action at law by creditors. Wakeman v.

Paulson, 264 Or 524, 506 P2d 683 (1973).  However,  creditors may be

able to impose liability upon “bad faith” shareholders and negligent

directors through an equitable proceeding, a bankruptcy trustee,  a

receiver, or some other proceeding in equity. Id. See, also: In re Sheffield

Steel Corp., 320 BR 405 (NE OK 2004); Rosebud Corp. v. Boggio, 39

Colo App 84, 561 P2d 367 (1977).

This topic is discussed in more detail in Section 10.12 of this book.

Section 4.03 Share/Stock Dividends

A. Current rule.

A "share dividend" or "stock dividend" is a pro rata dividend which

consists of new shares created and issued by a corporation. Joyce v.

Congdon, 114 Wash 239, 195 P 29 (1921).  A share dividend is expressly

excluded from the definition of "distribution" in ORS 60.001(6).

Prior to the effective date of the Act, distributions could not be paid

out of the stated capital, that is, out of the aggregate of the par values of

all issued shares. See: Section 4.02 of this book.  Thus, the issuance of

a stock dividend increased stated capital and was permitted only where

there was sufficient surplus earnings available to increase stated capital

to include the newly issued shares. Northern Bank & Trust Co. v. Day, 83

Wash 296, 145 P 182 (1915).

The Oregon Business Corporation Act no longer uses "stated

capital" terminology and no longer requires that distributions be paid only

out of net earnings or profits.  Distributions may now generally be paid as

long as a corporation is solvent. See: Section 4.02 of this book.  Thus

unless the articles provide otherwise, the board may issue pro rata share

dividends at any time. ORS 60.154 provides:
(1)   Unless the articles of incorporation provide otherwise, shares may

be issued pro rata and without consideration to the corporation's

shareholders or to the shareholders of one or more classes or series. An

issuance of shares under this subsection is a share dividend.

(2)   Shares of one class or series may not be issued as a share

dividend in respect to shares of another class or series unless the

articles of incorporation so authorize, a majority of the votes entitled to

be cast by the class or series to be issued approve the issue or there are

no outstanding shares of the class or series to be issued.
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(3)   If the board of directors does not fix the record date for determining

shareholders entitled to a share dividend, the record date is the date the

board of directors authorizes the share dividend.

(4)   For purposes of this section, a share dividend shall include a share

split, other than a reverse share split.

This is not a significant departure from earlier law in Oregon.

Except under specified circumstances, shareholders of one class

or series of shares may not be issued shares of another class or series of

shares. ORS 60.154(2).

B. Old rule.

Even under earlier Oregon law, a corporation could issue a share

dividend without regard to the “stated capital” requirement.
A stock dividend takes nothing from the property of the corporation and

adds nothing to the interests of the shareholders. The property of the

corporation is not diminished. The stockholders' interests are not

increased. Their proportional interests remain the same. The only

change is in the evidence which represents a given stockholder's

interest, that is, the new shares representing the same proportional

interest that the original shares represented before the issue of the stock

dividend. In short, the corporation is no poorer and the stockholder is no

richer than they were before. A stock dividend is, therefore, not in any

true sense a dividend at all. Its issuance is, in the last analysis nothing

more than an incident or process in corporation bookkeeping. Stipe v.

First National Bank of Portland, 208 Or 251, 274, 301 P2d 175, 186

(1956).

A share dividend "does not add anything to or take anything away

from a shareholder's proportionate interest in the corporation." English v.

United States, 270 F2d 876 (7th Cir 1959).

It is somewhat of a misnomer to call it a "dividend" because it is really
just a further division of shares in the company's ownership. Nothing
concrete is gained thereby except that smaller shares, being less costly
per share, have a wider market and therefore attract more trading. But
when it is issued, the stockholder has the same percentage ownership
in the company he had before, relative to all other stockholders. Drexel
Burnham Lambert, Inc. v. Chapman, 174 Ga App 336, 338, 329 SE2d
595, 598 (1985).

In the few states whose statutes continue to prohibit distributions

from stated capital, the issuance of a share dividend has the effect of

increasing stated capital (since stated capital is determined by multiplying

the number of issued shares by their par value).  Thus, in some such

jurisdictions, the issuance of a share dividend is only permitted if there is

sufficient net earnings available to increase stated capital to include the

newly issued shares. Anacomp, Inc. v. Wright, 449 NE2d 610 (Ind App
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1983); Northern Bank & Trust Co. v. Day, 83 Wash 296, 145 P 182

(1915); Lantz v. Moeller, 76 Wash 429, 136 P 687 (1913).

C. Share splits.

At one time, some courts made a distinction between share

dividends and share splits.  A share split is a pro rata division of all issued

shares into a greater or lesser number of shares. Anacomp, Inc. v. Wright,

449 NE2d 610 (Ind App 1983).
The effect of a stock split is merely to change the form of the

stockholder's interest in the company, but not the substance of his

property. It simply involves a division of the outstanding shares into more

units, each with less value. Each stockholder's proportionate share of

ownership, his rights on dissolution, and the total value of his investment

in the corporation are maintained intact. The only significant changes are

the issuance of a new certificate and a reduction in the market value of

each share unit, which usually increase marketability of the shares.

Rogers Walla Walla, Inc. v. Ballard, 16 W ash App 81, 87, 553 P2d 1372,

1376 (1976).

Today, ORS 60.154(4) provides that "a share dividend shall include

a share split, other than a reverse share split."

Like a share dividend, a stock split does not effect the relative

ownership of the shareholders since the new shares are issued pro rata.

A share split has the same effect as would a share dividend. 

Section 4.04 Limited Liability & Indemnity of Officers and

Directors

A. Limited liability.

ORS 60.047(2)(d) permits a corporation to include in its articles of

incorporation a provision eliminating or limiting the personal liability of

directors to the corporation or to the shareholders.

A corporation may not so eliminate or limit directors' liability for their

breach of loyalty, acts performed not in good faith, intentional misconduct,

knowing violation of law, unlawful distributions or transactions involving

improper personal benefit.  Retroactive provisions eliminating or limiting

liability are prohibited. ORS 60.047(2)(d).

B. Permissive indemnity of directors & officers.

ORS 60.391 authorizes a corporation to indemnify past and present

directors for their good faith acts.  It does not permit indemnity in cases

where the director is adjudicated liable to anyone – including the

corporation – on the basis of improper personal benefit.

ORS 60.407(2) authorizes a corporation to indemnify officers,

agents and employees in the same manner.
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Except as limited by ORS 60.047(2)(d), a director or officer's right

to mandatory indemnity may be expanded by the corporation's articles,

bylaws, contract, director resolution or shareholder vote.

A bylaw provision concerning the extent of indemnity which conflicts

with the terms of the articles is void. Sabre Farms, Inc. v. Jordan, 78 Or

App 323, 717 P2d 156 (1994).

ORS 60.397 permits a corporation to advance litigation expenses

to directors pending final disposition of the litigation. ORS 60.407(2)

permits a corporation to advance litigation expenses to an officer, agent

and employee to the same extent as to a director.

C. Mandatory indemnity of directors & officers.

Unless limited by its articles, a corporation is required to indemnify

directors who prevail in any litigation in which the director was a party

because he/she was a director. ORS 60.394.  This same right is extended

to officers by ORS 60.407(1). Damerow Ford Co. v. Bradshaw, 128 Or

App 606, 876 P2d 788 (1994).

ORS 60.401 authorizes a court to order indemnify of a director

under two circumstances.  

First, a court may order a corporation to indemnify a director if the

director is entitled to mandatory indemnification under ORS 60.394.

Second, a court may order indemnity if  the director "is fairly entitled

to indemnification in view of all the relevant circumstances, whether or not

the director met the standard of conduct set forth in ORS 60.391 or was

adjudicated liable as described in ORS 60.391(4)".

An officer is entitled to court ordered indemnification to the same

extent as a director. ORS 60.407(1).

D. Obligations of board in determination.

It would appear that the board is bound by its fiduciary duty and by

conflict of interest rules in deciding whether to advance expenses or agree

to permissive indemnity.  ORS 60.404 provides:
(1) A corporation may not indemnify a director under ORS 60.391

unless authorized in the specific case after a determination has

been made that indemnification of the director is permissible in

the circumstances because the director has met the standard of

conduct set forth in ORS 60.391.

(2) A determination that indemnification of a director is permissible

shall be made:

(a) By the board of directors by majority vote of a quorum

consisting of directors not at the time parties to the proceeding;
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(b) If a quorum cannot be obtained under paragraph (a) of this

subsection, by a majority vote of a committee duly designated

by the board of directors consisting solely of two or more

directors not at the time parties to the proceeding. However,

directors who are parties to the proceeding may participate in

designation of the committee;

 (c) By special legal counsel selected by the board of directors or its

committee in the manner prescribed in paragraph (a) or (b) of

this subsection or, if a quorum of the board of directors cannot

be obtained under paragraph (a) of this subsection and a

committee cannot be designated under paragraph (b) of this

subsection, the special legal counsel shall be selected by

majority vote of the full board of directors, including directors

who are parties to the proceeding; or

(d) By the shareholders.

(3) Authorization of indemnification and evaluation as to

reasonableness of expenses shall be made in the same manner

as the determination that indemnification is permissible, except

that if the determination is made by special legal counsel,

authorization of indemnification and evaluation as to

reasonableness of expenses shall be made by those entitled

under subsection (2)(c) of this section to select counsel.

This determination is an on-going one which should take into

account facts as they are uncovered in the course of the litigation. ORS

60.397 is taken directly from Section 8.53 of the 1984 version of the Model

Business Corporation Act, the Comments to which state:
Section 8.53 established a workable standard: indemnification is
permitted if the facts then known to those making the determination do
not establish that indemnification would be precluded under section
8.51. The directors (or special legal counsel) making the determination
under section 8.53(c) would normally communicate with counsel and the
person or persons monitoring the matter for the corporation in order to
gain familiarity with the status of the proceeding and the relevant facts
that have emerged, but it is not required (or expected) that any form of
independent investigation be undertaken for purposes of the
determination. Thus, an advance may be made under section 8.53
unless it becomes clear, from the facts at hand, that
indemnification under section 8.51 cannot be provided. As
additional facts become known, a different determination may be
required.  (emphasis added) Official Comment to Revised Model
Business Corporation Act § 8.53.

The board’s determination whether to advance expenses is subject

to the same fiduciary obligations regarding conflicts of interest as are other

self-dealing decisions. Courts have the power to determine whether the

board has breach its fiduciary duty in approving the advance of litigation

expenses. Petty v. Bank of New Mexico Holding Co. 109 NM 524, 787

P2d 443 (1990).  But this view is not universal.  Another court held the
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board need not comply with conflict of interest procedures before making

a good faith advancement of litigation expenses. Service Corporation

International v. H.M. Patterson & Sons, Inc., 263 Ga 412, 434 SE2d 455

(1993).

If a director or officer is entitled to indemnity, the amount due is on

par with the debts due other creditors.  Upon dissolution, any such

indemnity must be paid before distribution of assets to the shareholders.

Crocker v. Stevens, 210 Ga App 231, 435 SE2d 690 (1993).

Officers and directors are entitled to indemnity only for claims

against them arising out of their corporate roles, not claims against them

in their personal capacity. See, for example: Bensen v. American Ultramar

Ltd., 1996 WL 435039 (SD NY 1996); Tilden of New Jersey, Inc. v.

Regency Leasing Systems, Inc., 237 A.D.2d 431, 655 N.Y.S.2d 962

(1997)(director not entitled to litigation expenses when sued on a

guaranty).  Some courts have held that litigation advances should be

apportioned between personal (as an ordinary creditor) and corporate

claims. See, for example: Booth Oil Site Administrative Group v. Safety-

Kleen Corp., 137 F Supp 2d 228 (WD NY 2000).

A more detailed discussion of directors and officers indemnity

appears in Roy & Frassetto, Exculpation and Indemnification of Corporate

Directors under Oregon's New Corporation Code, 24 WILL L REV 257

(1988); Romano, Corporate Governance in the Aftermath of the Insurance

Crisis, 39 EMORY L J 1155 (1990); Note, 17 Val U L Rev 230 (1983).

Section 4.05 Corporate Records

ORS 60.771 requires a corporation to maintain certain records.

For instance, it must maintain appropriate accounting records, corporate

meeting minutes  and a list of shareholders in alphabetical order by class.

ORS 60.771(5) requires that a corporation physically keep a copy

of the following records at its principal office or registered office:

(a) Its articles or restated articles of incorporation and all
amendments to them currently in effect;

(b) Its bylaws or restated bylaws and all amendments to them
currently in effect;

(c) Resolutions adopted by its board of directors creating one or
more classes or series of shares and fixing their relative rights,
preferences and limitations, if shares issued pursuant to those
resolutions are outstanding;

(d) The minutes of all shareholders' meetings and records of all
action taken by shareholders without a meeting, for the past
three years;

(e)  All written communications to shareholders generally within the
past three years;
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(f) A list of the names and business addresses of its current
directors and officers; and

(g) Its most recent annual report delivered to the Secretary of State
under ORS 60.787.

A corporation's records must be maintained either in written form

or in a form capable of conversion to written form. ORS 60.771(4).

A discussion of the right of shareholders to inspect corporate

records is contained in Section 4.06 of this book.  A discussion of

corporate minutes is contained in Section 5.06 of this book.

Section 4.06 Shareholder Right to Inspect Records

A. Statutory right to inspect.

Pursuant to ORS 60.224 and 60.774, shareholders have the right

to inspect specified corporate records. 

“The right of inspection rests upon the proposition that those in

charge of the corporation are merely the agents of the stockholders who

are the real owners of the property.” Guthrie v. Harkness, 199 US 148,

155 (1905).

ORS 60.224 grants the right to inspect shareholder lists.  ORS

60.774 grants the right to inspect certain other records – records which

include meeting minutes and accounting records.

A shareholder may specify the inspection date; the corporation the

location. ORS 60.774(2).  A shareholder's demand must be made in good

faith and for a proper purpose and the purpose must be set out in the

shareholder's demand. ORS 60.774(3).

Since 1862, a shareholder's right to inspect records has been a

statutory right in Oregon. Rosentool v. Bonanza Oil and Mine Corp., 221

Or 520, 352 P2d 138 (1960)(which contains a good discussion of the

history of shareholder inspection rights).  But a shareholder's right to

inspect corporate records exists independent of statute and a

shareholder's common law right to inspect records may be greater than

the right granted by statute. Bernert v. Multnomah Lumber & Box Co., 119

Or 44, 247 P 155, 248 P 156 (1926).

But even if the statute has been repealed, the common law right of a
stockholder to examine the books and records of the corporation at
proper times and for proper purposes remains. And, under the common
law rule, as it prevails in most states, . . . the burden of showing
improper motives on the part of the shareholder in demanding an
inspection of the books and records of the corporation is upon the
defendant. It is presumed, until the contary (sic) is shown, that the
shareholder seeks the information for a proper purpose. This is the rule
that prevails in this state. (citations omitted) State ex rel Grismer v.
Merger Mines Corp., 3 W ash 2d 417, 420-21, 101 P2d 308, 310 (1940).
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But see: Southern Acceptance Corp. v. Nally, 222 Ga 534, 150

SE2d 653 (1966).

A shareholder's common law right to inspect corporate books flows

from the shareholder's proprietary interest in the corporation.

Although there may be reasons of public policy why the stockholders of
a corporation should have the right to examine its books and records,
the primary basis for that right is not one of public policy, but the private
and proprietary interest of stockholders, as owners of the corporation.
(footnotes omitted) Campbell v. Ford Industries, Inc., 274 Or 243, 249-
50, 546 P2d 141, 145 (1976).

“Statutes providing for a shareholder’s right of inspection have

been construed as enlarging or extending the common law right rather

than as a restriction or abrogation of the right of inspection.” Tucson Gas

& Electric Co. v. Schantz, 5 Ariz App 511, 428 P2d 686, 688-9 (1967).  In

fact, cases hold that the shareholder’s common law right to inspect

records can only be taken away by a specific statutory enactment.

Rainbow Navigation, Inc. v. Pan Ocean Navigation, Inc., 535 A2d 1357,

1359 (Del Super 1987).

The right to inspection applies to current shareholders, but not

former shareholders. Biberstine v. New York Blower Co., 625 NE2d 1308

(Ind App 1993); Application of Nash, 11 Misc2d 768, 175 NYS2d 938

(1958).  It applies whether or not the shareholder has paid for the shares

or the certificates issued. Babbitt v. Pacco Investors Corp., 246 Or 261,

425 P2d 489 (1967).

Courts differ on whether an equitable owner of shares possesses

inspection rights. Shaw v. Agri-Mark, Inc., 663 A2d 464 (Del Supr 1995)

(no right to inspect); Texas Infra-Red Radiant Co. v. Erwin, 397 SW2d

491 (Tex Civ App 1965) (right to inspect).

B. Proper purpose.

At common law, there was no requirement that there be any

particular dispute before a shareholder became entitled to inspect

corporate records. Lake v. Buckeye Steel Casting Co., 2 Ohio St2d 101,

206, NE2d 566 (1965); Homestead Mining Co. v. Superior Court of San

Francisco, 11 Cal App2d 488, 54 P2d 535, 539 (1936)(shareholder may

even be on only a fishing expedition).

ORS 60.774(1) grants shareholders an unconditional right to

inspect those records required to be kept by ORS 60.771(5):
(a) Its articles or restated articles of incorporation and all

amendments to them currently in effect;
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(b) Its bylaws or restated bylaws and all amendments to them

currently in effect;

(c) Resolutions adopted by its board of directors creating one or

more classes or series of shares and fixing their relative rights,

preferences and limitations, if shares issued pursuant to those

resolutions are outstanding;

(d) The minutes of all shareholders' meetings and records of all

action taken by shareholders without a meeting, for the past

three years;

(e) All written communications to shareholders generally within the

past three years;

(f) A list of the names and business addresses of its current

directors and officers; and

(g) Its most recent annual report delivered to the Secretary of State

under ORS 60.787.

Other corporate records may be inspected only if the

“shareholder’s demand is made in good faith and for a proper purpose.”

ORS 60.774(3)(a).  These records are set out in ORS 60.774 (2):
(a) Excerpts from minutes of any meeting of the board of directors,

records of any action of a committee of the board of directors

while acting in place of the board of directors on behalf of the

corporation, minutes of any meeting of the shareholders and

records of action taken by the shareholders or board of

directors without a meeting, to the extent not subject to

inspection under subsection (1) of this section;

(b) Accounting records of the corporation, including tax returns;

and

(c) The record of shareholders. 

In addition to the records which may be inspected pursuant to ORS

60.774, common law gives a shareholder the right to inspect corporate

records – the scope of which may be greater or less than the scope of

records set out in the statute.  As discussed above, such inspections may

not require the existence of any specific dispute, but may not be initiated

for an improper purpose.

If the shareholder has more than one purpose, the primary purpose

must be proper.
[W ]hen seeking inspection of books and records other than the

corporate stock ledger or stock list, a shareholder has the burden of

proving that his purpose is proper. Since such a shareholder will often

have more than one purpose, that requirement has been construed to

mean that the shareholder's primary purpose must be proper; any

secondary purpose, whether proper or not, is irrelevant. Thomas & Betts

Corp. v. Leviton Mfg. Co., Inc., 681 A2d 1026, 1030 (Del Supr1996).
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The investigation of waste and mismanagement has been held to

be a proper purpose. Id.  Valuation of shares may be a proper purpose.

Towle v. Robinson Springs Corp.,168 Vt. 226, 719 A.2d 880 (1998);

Computer Solutions, Inc. v. Gnaizda, 633 So2d 1100 (Fla App 1994).

One court held that "improper purpose" includes inspection for

nonderivative litigation and for competitive purposes. Dynamics Corp. of

America v. CTS Corp., 479 NE2d 1352, 1355 (Ind App 1985). Another

court held that inspection should be denied where the shareholder is

motivated by “disinterested malevolence.” Tate v. Sanotone Corp., 272

App Div 103, 69 NYS2d 535 (1947).

But a different court held that the fact that the demanding

shareholder is also a shareholder in a competing corporation was not

enough to deny him of his right to inspect. Mayer v. Cincinnati Economy

Drug Co., 89 Ohio App 512, 103 NE2d 1 (1951).

C. Burden of Proof.

Under prior versions of the inspection statute, a corporation had the

burden of proof on the issue of whether the shareholder's purpose was

improper. Babbitt v. Pacco Investors Corp., 246 Or 261, 425 P2d 489

(1967); Rosentool v. Bonanza Oil and Mine Corp., 221 Or 520, 352 P2d

138 (1960); Bernert v. Multnomah Lumber & Box Co., 119 Or 44, 247 P

155, 248 P 156 (1926).

The current Act does not specifically address the burden of proof

issue, but the language of ORS 60.774(3) implies that the burden of

proving good faith is on the shareholder for inspection of the records set

out in ORS 60.774(2)(but not necessarily other corporate records).

Similar language has been so interpreted. Thomas & Betts Corp. v.

Leviton Mfg. Co., Inc., 681 A2d 1026, 1030 (Del.Supr1996); Riser v.

Genuine Parts Co., 150 Ga App 502, 258 SE2d 184 (1979). But see:

State ex rel Paschall v. Scott, 41 Wash 2d 71, 74, 247 P2d 543, 545

(1952).  The more widely held view appears to be:
Once a shareholder asserts a proper purpose, the burden then shifts to

the corporation to prove that an improper purpose is the primary

purpose for inspection or that the shareholder's request is made in bad

faith. Towle v. Robinson Springs Corp.,168 Vt. 226, 719 A.2d 880

(1998) (citing Compaq Computer Corp. v. Horton, 631 A.2d 1, 3

(Del.1993)).

NOTE: Where the burden of proof falls may rest on whether the

records sought are those specified in ORS 60.771(5), those
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specified in ORS 60.774(2), or other records for which inspection

is permitted or required by common law.

D. Court ordered inspection.

If a corporation denies a shareholder's request to inspect, the

shareholder may seek a court order requiring inspection. ORS 60.781.  If

the court orders inspection, it may impose reasonable restrictions on the

use or distribution of the records. ORS 60.781(4).

If the court orders inspection, it must award the shareholder his/her

costs – including reasonable attorney fees – unless the corporation

proves it acted in good faith. ORS 60.781(3).

Earlier versions of this statute also awarded the shareholder a

penalty payment against the corporation and those who improperly

prevented access. Meyer v. Ford Industries, Inc., 50 Or App 249, 622 P2d

1139 (1981); Babbitt v. Pacco Investors Corp., 246 Or 261, 425 P2d 489

(1967).  The present Act does not give the court specific authority to

award such penalties.

A court may order inspection outside the scope of the current Act.

For instance, inspection under the common law or as part of discovery

under the Oregon Rules of Civil Procedure. ORS 60.774(5).

Section 4.07 Shareholder Agreements in Close

Corporations

A. Statutory requirements.

Since 1993, a close corporation has been able to adopt procedures

otherwise inconsistent with the Oregon Business Corporation Act by

means of a shareholder agreement complying with the requirements of

ORS 60.265.  ORS 60.265(1) provides that such an agreement:

is effective among the shareholders and the corporation, and binding on
the board of directors, if the agreement complies with this section and
it:
(a) Restricts the discretion or powers of the board of directors;
(b) Establishes who shall be directors or officers of the corporation

or establishes their terms of office or manner of selection or
removal;

(c) Governs, in general or in regard to specific matters, the
exercise or division of voting power by or between the
shareholders and directors or by or among any of them,
including use of weighted voting rights or director proxies;

(d) Establishes the terms and conditions of any agreement for the
transfer or use of property or the provision of services between
the corporation and any shareholder, director, officer or
employee of the corporation or among any or them; or

(e) Requires dissolution of the corporation at the request of one or
more of the shareholders or upon the occurrence of a specified
event or contingency.
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For such an agreement to be effective, either: (i) it must be

approved by all persons who are shareholders at the time and be set out

in the articles or the bylaws; or (ii) it must be a written agreement signed

by all persons who are shareholders at the time of the agreement and the

agreement must be made known to the corporation. ORS 60.265(2)(a).

Amendment of such a shareholder agreement requires unanimous

consent of all shareholders, unless the agreement provides otherwise.

ORS 60.265(2)(b).  The agreement is valid for ten years, unless the

agreement provides otherwise. ORS 60.265(2)©).

Such a shareholder agreement ceases to be effective if the shares

of a corporation's stock become publicly traded on a national exchange

or NASDAQ. ORS 60.265(4).

If such an agreement is adopted, share certificates must

conspicuously note the existence of the agreement. ORS 60.265(3).  The

existence of such an agreement may shift liability for certain discretionary

acts from the directors to the shareholders. ORS 60.265(5).  ORS

60.265(6) reaffirms the limited liability of shareholders, even though such

an agreement has been adopted and/or the shareholders fail to observe

usual corporate formalities.

B. History.

In 1983, a Supplement to the Revised Model Business Corporation

Act was adopted related to close corporations.  If adopted by a state, the

"Close Corporation Supplement" allows that state's close corporations to

radically change their own rules of corporate governance.  For instance,

the Supplement permits close corporations to dispense with a board of

directors and permits shareholders to directly manage the corporation.

The Close Corporation Supplement is discussed in Kessler, The

ABA Close Corporation Statute, 36 MERCER L REV 661 (1985);

Statutory Needs of Close Corporations - An Empirical Study: Special

Close Corporation Legislation or Flexible General Corporation Law, 10 J

CORP L 849 (1985).

In 1993, the Business Corporation Act Task Force of the Oregon

State Bar Business Section ("1993 Task Force") submitted a bill to the

Oregon legislature proposing special provisions for close corporations.

This bill was much narrower than the Supplement and became even

narrower when the 1993 Task Force withdrew its support from previously

submitted sections which permitted a close corporation to completely
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eliminate its board of directors, to allow disproportionate distributions, or

to modify its management authority.

In legislative committee testimony submitted by Andrew J. Morrow,

Jr. on behalf of the 1993 Task Force, he noted:

At one time, the Business Corporation Act Task Force of our Section
considered adoption of the Close Corporation Supplement to the Model
Business Corporation Act. This was a series of statutory sections which
would have modified provisions applicable to business corporations to
accommodate the needs of closely held corporations. The supplement
was not widely adopted elsewhere, and we did not consider it
appropriate for adoption in Oregon, although there are several other
states which have special statutes applicable to closely held
corporations.

More recently, the ABA Business Law Section Committee on Corporate
Laws recommended changes in two areas to accommodate the needs
of closely held corporations. These changes were included as Sections
4, 10, 14 and 15 of this Bill as introduced. The Model Act changes
basically fall into two areas. Section 14 of the Bill, and the cross-
references added by Section 4, allow for shareholder agreements that
modify the usual corporate procedures and allocation of power among
shareholders and directors. Section 15, and the accompanying notice
requirements in Section 10, would have provided a procedure for
resolution of judicial action to dissolve a corporation by allowing the
corporation pr its shareholders to buy out the interests of the
shareholder petitioning for dissolution, either at an agreed price or, if the
parties are unable to agree, at a fair value determined under the
supervision of the court. After further consideration, we recommend that
the Committee amend the Bill to eliminate Sections 10 and 15. 

These procedures deserve further consideration before being adopted
in Oregon.

The list of corporate procedures which may be modified by a
shareholders' agreement under Section 14 of the Bill was relatively
extensive, and the Task Force received comments suggesting
modifications to the list. The proposed amendments would delete the
provisions permitting shareholders to eliminate a board of directors; to
allow disproportionate distributions, or to modify generally management
authority for the corporation. The provisions which remain would allow
weighted voting rights, director's proxies (which are presently
prohibited), and establishment of procedures for selecting directors or
officers which differ from shareholder voting at a meeting. The
provisions would allow closely held businesses more flexibility in
allocating management responsibility and control than is allowed under
the usual structure, but the amendments would be less expansive in this
regard than the original proposals. W hile many of these objectives can
generally be accomplished using existing corporate procedures, the
process is often complex, involving special classes of shares with
broader voting rights, voting agreements or other mechanisms. The
amendments contained n the section would allow those corporations to
accomplish their desired business management and control objectives
more simply and efficiently. (May 10, 1993 testimony of Andrew J.
Morrow, Jr. before the Oregon Senate Judiciary Committee, Exhibit H
to SB 230)
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The bill passed the legislature and was signed by the Governor.

It went into effect at the end of 1993 as ORS 60.265.

ORS 60.265(1) contains fairly broad language which permits such

a shareholder agreement to include language regarding "the exercise or

division of voting power by or between the shareholders and directors or

by or among any of them."  This language should be read in light of the

fact the legislature considered – but did not adopt – provisions permitting

a close corporation to eliminate its board of directors.  There are no

reported Oregon cases which decide how much reallocation of power

from directors to shareholders would constitute effective elimination of the

board of directors.
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